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         O R D E R / J U D G M E N T 

1. This proceeding has arisen out of a petition U/S 125 CrPC filed on 20.06.17 by 

Smt. Mitali Haloi Das, here-in-after referred to as 1st party, thereby claiming 

monthly maintenance allowance of Rs. 10,000/- (rupees ten thousand) from Sri 

Rajib Das, here-in-after referred to as the 2nd party.  The 1st party has alleged 

that the 2nd party married her socially on 13.12.15.  After marriage, 1st party 

went to the house of 2nd party with her stridhan articles and started their 

conjugal life. A son was born out of their marriage who was 7 months old at 

the time of filing the petition.  After marriage, the 2nd party and his mother i.e. 

Smt. Golapi Das used to harass the 1st party both physically and mentally 



demanding gold ornaments as dowry. The mother of the 2nd party also used to 

rebuke and ill-treat the relatives of the 1st party when they came to visit the 1st 

party. In the month of August, 2016 when the 1st party was 1 (one) month 

pregnant, the sisters of 1st party namely Kamala Deka and Ramala Saikia came 

to visit 1st party but the mother-in-law of 1st party chased them away and 

rebuked them by saying that her son married only the 1st party and not the 

family members of the 1st party and hence could not feed them and also 

assaulted the 1st party. Again on 07.08.16 the 2nd party assaulted the 1st party 

for which the 1st party lodged an ejahar at Tihu P.S. on 08.08.16. However, the 

police made the parties to compromise the matter and accordingly the 1st party 

returned to her matrimonial house as the 2nd party promised not to assault her 

again. On 28.11.16, when the 1st party gave birth to a child, the 2nd party 

assaulted the 1st party demanding her to bring a gold chain from her uncle for 

the child. On the night of 03-06-17, the 2nd party assaulted the 1st party at the 

instigation of his mother. The next morning the 1st party decided to leave her 

matrimonial house but when the 1st party along with her child was about to 

leave her matrimonial house her mother-in-law restrained her and snatched 

away her child and informed the 2nd party about the incident over phone. When 

the 1st party leaving behind her child came out of her matrimonial house, she 

met the 2nd party on the road where the 2nd party assaulted her. Two persons 

namely Samudra Das and Anjan Lahkar rescued her and took her to police 

station. The police gave the custody of the child to the 1st party. Thereafter, the 

1st party along with her child came to her parental house and since then she 

has been living there. The father of the 1st party has expired and her mother 

works at other people’s house as domestic help. The 1st party is facing difficulty 

in maintaining herself and as such prayed for maintenance of Rs. 10,000/- per 

month for herself and for her child from the opposite party. 

2. On receipt of notice the 2nd party appeared before the court and contested the 

case by filing his written statement wherein he admitted the marriage with the 

1st party and that at the time of marriage 1st party brought stridhan articles with 

her and they started their conjugal life as a result of which a child was born to 

them. However, 2nd party denied all the allegations made by the 1st party in her 

plaint. According to 2nd party, 1st party is an ill-tempered women who used to 

ill-treat her mother-in-law and when the 2nd party used to question her about it 

she used to rebuke and assault him. It is also alleged in the written statement 



that in the absence of the 2nd party some unknown persons used to come to 

meet the 1st party and when the 2nd party inquired her about it she used to 

fight with the 2nd party. The 1st party also used to assault her mother-in-law 

when her mother-in-law used to inquire about the gold and silver ornaments 

given to her by the 2nd party at her pre wedding ceremony that she had taken 

to her parental house and kept there. The 2nd party further stated that he sells 

tea on a handcart at Tihu Chowk and with his small income he also feeds his 

family. It is not a fact that the daily income of 2nd party is Rs. 800-1000 as 

stated by 1st party.  The monthly income of 2nd party is not more than Rs. 

4000-5000. The 1st party used to cook only once in a day and she used to feed 

stale food to her mother-in-law and when her mother-in-law complained about 

it, 1st party used to throw away the utensils in anger. In this way the 1st party 

used to harass the mother of the 2nd party and also used to find an excuse to 

go to her parental house. 1st party went to her parental home about 4 (four) 

times. 1st time the villagers compromised the matter, 2nd time police and 

member of Anchalik Panchayat compromised the matter.  1st party has 

objection to start conjugal life with 2nd party.  The mother of 1st party lives 

alone at home as the unmarried brother of 1st party lives at Guwahati.  So, the 

2nd party had to maintain the mother of 1st party. The 1st party also has a niece 

namely Bhanita Das and the 1st party puts pressure on 2nd party to even take 

the responsibility of her education and marriage.  When the 2nd party denied, 

1st party broke the household things and assaulted the 2nd party and his 

mother. Thereafter 1st party went to her parental house. The 2nd party and his 

mother never harassed the 1nd party.  2nd party is ready to give 1st party the 

status of his wife if she comes back.  As such the opposite party/2nd party 

prayed for dismissal of the petition. 

3. To prove the case, 1st party has only examined 4 (four) witnesses and the 2nd 

party has examined 4 (four) witness in his favour. 

4. I have heard argument put forwarded by the Ld. Counsels for both the sides, 

gone through the pleadings of the parties and perused the entire evidence 

available on record. 

5. From the pleadings of the parties, it is found that factum of marriage has not 

been disputed by the 2nd party. 

6. Upon hearing and on perusal of the record I have framed the following points 

for determination.  



 

POINTS FOR DETERMINATION: 

(1) Whether the 1st party has sufficient reason to live separately from her 

husband? 

(2) Whether the 2nd party having sufficient means neglected to maintain 

the 1st party? 

(3) Whether the 1st party is entitled to any relief as prayed for and if so, 

the quantum thereof?  

 

DECISION, DISCUSSION AND REASONS THEREOF: 
 

7. It is of utmost importance to unfold the testimonies of the witnesses at this 

juncture in order to decide the above mentioned points for determination. 

 

8. P.W.1, 1st party Haloi Das, has in her evidence that 2nd party Das is her 

husband.  P.W.1 married 2nd party Das on 13-12-2015 which was solemnized 

socially. After marriage P.W.1 used to stay with her husband at his house. Since 

marriage both husband and mother-in law tortured P.W.1 both mentally and 

physically demanding dowry. When the parents of P.W.1 went there, they i.e 

husband and mother-in- law misbehaved with her parents, sister, brother. After 

3 months from the marriage of P.W.1, her parents took P.W.1 to her parental 

home as she was being tortured. After 20 days P.W.1 again went to her 

husband's house as people of her village compromised the matter between 

them. Again after 5 months the husband of P.W.1 restricted her to go to temple 

and assaulted her. Thereafter, again P.W.1 went to her parental house and 

lodged an FIR against her husband. Then police compromised the matter 

between them and then the husband of P.W.1 came to the parental house of 

P.W.1 and took her to his house. Ext-1 is the doctor’s prescription when P.W.1 

consulted doctor after such torture.  On 28-11-2016 a child was born to PW 1 

when she was at her matrimonial house. After the birth of the child, the 

mother-in law of PW 1 demanded gold chain as dowry from the parents of 

P.W.1 and did not allow the parents of P.W.1 to see the child.  On 03-06-2017, 

the mother of 2nd party tortured PW 1 physically for some false reasons. 

Thereafter, on 04-06-2017 when P.W.1 was about to go to her parental house, 

her mother-in -law restricted her. Thereafter, mother of 2nd party called the 2nd 

and falsely stated before him that P.W.1 assaulted her. After coming out of her 



matrimonial house P.W.1 met her husband on road where he forcefully took the 

child from P.W.1 and assaulted her up on the road. At that time Samudra Das 

and Anjan Lahkar saw P.W.1 and took her to police station and where P.W.1 

lodge the FIR. Medical Examination was done and Ext.2 is Doctor's prescription. 

The case regarding the FIR lodged by PW is still pending before this court. The 

2nd party and his mother have also filed a case against P.W.1. The father of 

P.W.1 expired and her mother has aged and PW 1 has no source of income of 

her own. The husband of P.W.1 has a tea stall at Tihu and his approximate 

income is Rs. 20,000 (rupees twenty thousand). After P.W.1 had gone to her 

parental house, not a single penny was given to her by her husband for 

maintenance of herself and her child. 

9. In her-cross examination, PW 1 has stated that she has been staying at her 

parental house for four months. P.W.1 has stated that social marriage was 

solemnized between the 1st party and 2nd party but she has not stated the exact 

procedure which was adopted in solemnizing the marriage. P.W.1 has not 

submitted the list of stridhan articles.  It is not a fact that P.W.1 has not done 

her duties as a wife.  P.W.1 has not submitted any document in respect of the 

compromise which was made between between the 1st party and 2nd party by 

the police. On 08-08-2016 and 04-06-2017 P.W.1 went to the doctor for 

treatment. P.W.1 does not know the name of the Doctor. It is not a fact that 

P.W.1 did not go to temple.  It is not a fact that P.W.1 was not tortured and 

she voluntarily went to her parent’s house. In her parental house there are only 

two members, her mother and PW 1 herself. It is not a fact that P.W.1 did not 

give respect to the 2nd party as a husband and his mother as mother-in -law.  

It is not a fact that the mother-in-law of P.W.1 did not demand dowry.  It is not 

a fact that P.W.1’s mother-in-law did not ask for gold chain for the child from 

P.W.1’s parents.  It is not a fact that P.W.1’s mother-in-law did not ask her to 

bring certain goods from her house.  It is not a fact that P.W.1’s mother-in-law 

did not misbehave with Ramala Saikia and Kamala Deka and she did not state 

that she her son only married PW 1 and could not feed her family members. It 

is not a fact that P.W.1 used to torture her husband and assaulted him. It is not 

a fact that since the 2nd party restricted PW 1 from assaulting her mother-in-

law, P.W.1 left his house.  It is not a fact that after the birth of P.W.1’s child, 

she cohabited with her husband only for 12 days.  It is not a fact that P.W.1 

used to talk to some unknown persons and her husband restricted her. The 2nd 



party has been running the tea stall even prior to marriage. The tea stall is his 

only source of income.  It is not a fact that the 2nd party’s monthly income is 

Rs. 4000 (rupees four thousand).  It is not a fact that P.W.1 wanted to keep 

her mother and sister along with her at the 2nd party’s house. It is not a fact 

that when the 2nd party did not allow PW 1 to keep her mother and sister at 

his house, P.W.1 left her matrimonial house.  Apart from PW 1, there is only 

her husband and mother-in-law in her matrimonial house. PW 1 has stated that 

she will not return to her matrimonial house to again face such harassment 

even if 2nd party gives her the status of wife. It is not a fact that P.W.1 has 

falsely filed the case. 

10. P.W.2, Smt. Kamala Deka, has stated in her evidence that 1st party is her sister 

and 2nd party is her brother-in-law. Marriage between 1st party and 2nd party 

was solemnized socially about 2 years ago. PW 2 stated that the 1st party and 

2nd party have a son aged about 11 years. 1st party faced lots of problems as 

2nd party and his mother demanded dowry and the family members of 1st party 

was not allowed to meet her. Once PW 2 visited the 2nd party’s house and on 

that day the 2nd party and his mother treated PW 2 well but after she returned 

to her house, 2nd party stopped taking her calls. So PW 2 along with her 

younger sister Ramala visited 2nd party’s house to meet 1st party but the 

mother of 2nd party misbehaved with them and said that her son/2nd party 

married only PW 1 and they could not feed three persons. Thereafter, P.W.2 

and her sister left 2nd party’s house and went to 2nd party’s shop. After they 

informed the 2nd party about such incident, the 2nd party also misbehaved 

with them and said that they were lying. Thereafter, a child was born to 1st 

and they went to hospital to meet 1st party and see her child. When 1st party 

went to her matrimonial house after being discharged from hospital there was 

again demand for gold chain for the new born child by her mother-in-law. On 

the next day when 1st party came from 2nd party’s house with her child, the 

mother of 2nd party resisted her on road and called the 2nd party over phone.  

When 2nd party came there, he forcefully took away the child from 1st party and 

also assaulted her. After this incident 1st party lodged an ejahar against her 2nd 

party and her moter-in-law. Later on this incident, 1st party lodged the FIR . 2nd 

party has a shop of his own and 1st party is a housewife. 2nd party’s income is 

about Rs. 1000-1500 per day. 2nd party has not paid any maintenance for the 

child after 1st party left his house.   



11. In her cross-examination, PW 2 has stated that she has a brother named Ratan 

Haloi who is a labourer. PW 2 visited 2nd party’s house twice. Once after one 

month and once after three months from the date of marriage of 1st and 2nd 

party. When PW 2 went to 2nd party’s house for the 1st time the mother of 2nd 

party treated them well and when PW 2 again visited after three months 2nd 

party was not at home. P.W.2 does not know whether any meeting was held by 

the president of the village at the parental house of 1st party. It is not a fact 

that P.W.2 knows about the meeting and in that meeting 2nd party was also 

invited.  On the day of her deposition, P.W.2 and Ramala have come from their 

father-in- law's house.  On the day of her deposition, 1st party came with the 

daughter of P.W.2.  It is not a fact that Anjan Lahkar used to visit 1st party's 

house in absence of 2nd party and her mother-in-law. It is not a fact that 1st 

party has affair with Anjan Lahkar and as such does not cohabit with the 2nd 

party.  This is not a fact that when 2nd party came to know about the illicit 

relationship of his wife, P.W.1 left her matrimonial house when 2nd party was 

not at home. P.W.2 had not gone to 2nd party’s shop as she felt embarrassed 

to go there since 2nd party’s shop was on a handcart. P.W.2 has not seen any 

staff of the 2nd party at his shop. It is not a fact that the income of 2nd party is 

Rs. 4000-5000 per day.  It not a fact that P.W.2 deposed falsely. 

 

12. P.W.3, Smt. Ramala Saikia, has stated in her evidence that she knows the 1st 

party and the 2nd party. Their marriage was solemnized socially 2 years ago. 

After marriage the 1st patry used to have some dispute with the 2nd party and 

his mother. The 2nd party broke the 1st party’s phone since she used to talk 

with her family members. Even when PW 3 used to call the 1st party, 2nd party 

did not used to give the phone to the 1st party. Before the birth of 1st party’s 

child P.W.3 and her elder sister Kamala Deka once went to the 2nd party’s 

house. Then 1st party’s mother-in-law misbehaved with P.W.3 and her sister 

and said that the 2nd party married only the 1st party and could and not three 

persons. Then P.W.3 and her sister came out of 2nd party’s house and went to 

meet the 2nd party at his shop. After informing the incident to the 2nd party 

P.W.3 and her sister went home.  On the same day, the 2nd party assaulted 

the 1st party at night. Then Kamala Deka/PW 2 immediately rushed to the 2nd 

party’s house after 1st party informed her mother about the incident through 

2nd party's phone. Thereafter, 1st party and Kamala Deka/PW 2 went to 



hospital for treatment. When the husband of PW 3 visited the 2nd party’s house 

to inquire about the health of 1st party after she recovered and went to her 

matrimonial house, the mother of the 2nd party doubted 1st party of having an 

affair with the husband of PW 3. About 5mnths ago PW 3 heard that there was 

a fight between 1st party and 2nd party after which 1st party called Samudra. 

Samudra and Anjan Lahkar went to bring the 1st party and from there onwards 

1st party was staying at her parental house. The 2nd party has a tea stall and 

he also sells Rice, Dal etc. and the daily income of the 2nd party is more than 

1000 rupees. During the stay of 1st party at her parental house, the 2nd party 

neither called her up nor inquired about her whereabouts. The 2nd party has 

not paid a single rupee for the maintenance of 1st party and her child since 

then. 1st party has no source of income. 

13. In her cross-examination, PW 3 has stated that her mother and brother lives in 

her parental house. The mother of P.W.3 is an ailing person and her brother is 

a bachelor. PW 3 went thrice to the house of 2nd party after the marriage of 1st 

and 2nd party. The mother of the 2nd party did not misbehave with PW 3 when 

she visited the house of 2nd party for the first two times. P.W.3 does not know 

when first fight between the 1st party and the 2nd party took place. It is not a 

fact that 2nd party’s stall is on a cart.  2nd party has a permanent shop and his 

shop is made of bamboos.  It is not a fact that 2nd party sells ‘pitha’ and tea at 

his stall. Sometimes the mother of 2nd party comes to his shop for helping him. 

P.W.3 has not sat on 2nd party’s shop for more than half an hour.  It is not a 

fact that 2nd party’s monthly income is 4000 rupees.  It is not a fact that 2nd 

party has no cow and goat at 2nd party's house and it is also not a fact that 

2nd party's mother does sell milk of cow and goat. P.W.3 has heard that there 

is a case against the 1st party which is lodged by the mother of 2nd party. It is 

not a fact that when mother-in-law of the 1st party restricted the 1st party from 

having an affair with someone else, 1st party used to assault her mother-in-law. 

It is not a fact that after the 1st party assaulted her mother-in-law, 1st party 

voluntarily went away with Anjan Lahkar. At the time of delivery of 1st party, 

expenses of hospital was borne by both the 2nd party and Kamala Deka/PW 2.  

It is not a fact that since 1st party voluntarily came out from the society of 2nd 

party, 1st party is not entitled to maintenance. 

 



14. P.W.4, Sri Anjan Lahkar, has stated in his evidence that he knows both the 1st 

party and the 2nd party. P.W.4 also knows that they have a child. Since 1 month 

from the date of incident i.e. 04-06-2017 P.W.4 has known the family of 1st 

party. On 03-06-2017 1st party called Samudra and said about the torture she 

was being inflicted to by her husband and mother-in-law and on the next 

morning also 1st party called up Samudra and told him to inform her mother 

about the same.  P.W.4 was with Samudra when 1st party called him. After 

informing 1st party’s mother, P.W.4 and Samudra went to 2nd party house to 

see 1st party. While P.W.4 and Samudra were about to reach 2nd party’s house, 

they saw 1st party's mother-in-law holding the child and 2nd party slapping 1st 

party.  When P.W.4 and Samudra reached the spot, 1st party requested them 

to save her life. Then P.W.4 dropped Samudra at the place of incident and took 

1st party to police station. Outside police station P.W.4 saw 1st party’s mother. 

Then P.W.4 dropped 1st party with her mother and came back to pick up 

Samudra. Thereafter, P.W.4 and Samudra went to their work. 

15. In his cross-examination, PW 4 has stated that 1st party's mother used to call 

1st party from his number.  It is not a fact that P.W.4 used to call 1st party and 

not her mother.  It is not a fact that P.W.4 has affair with 1st party and that's 

why P.W.4 took 1st party with him. Samudra is not 1st party's own brother. 

Samudra and P.W.4 stay together most of the times.  It is not a fact that since 

P.W.4 had affair with 1st party, it was he who took 1st party to police station 

and not Samudra.  It is not a fact that 1st party called P.W.4 and she 

voluntarily left her matrimonial house in order to go with P.W.4. It is not a fact 

the 1st party lodged the FIR falsely.  It is not a fact that P.W.4 deposed falsely. 

 

16. DW 1/Second party, Sri Rajib Das, has stated in his evidence that 1st party is 

his wife. On 13 December, 2016 they solemnized social marriage. On the first 

night itself 1st party objected to consummate their marriage. 1st party said that 

she was forcefully married to 2nd party. She had love affair with some other 

person. D.W.1 has stated that he has a tea stall at Tihu chowk and sometimes 

his mother comes to his shop to help him. In the absence of DW 1/second 

party and his mother, some persons used to come to their house. They came to 

know about this from their neighbours. When the mother of 2nd party asked the 

1st party about it, the 1st party used to quarrel with her. When 2nd party’s 

mother told this to the 2nd party after he returns from his shop, 1st quarrelled 



with him as well. 1st party had gone to her parental house four times after such 

fights. The 1st time the villagers compromised the matter between the 1st party 

and 2nd party. The 2nd time when 1st party was about to leave, the 2nd party 

brought her back from halfway. The 2nd party took care of 1st party during her 

pregnancy. Their child was born at GMCH. 4 months after the birth of their 

child, the 1st party was found in her room with another person in the absence 

of the 2nd party. When the 2nd party’s mother asked about it to the 1st party she 

quarrelled with her. On being asked 1st party told 2nd party that the person is 

her relative. The 1st party also used to assault the mother of the 2nd party. 1st 

party assaulted the mother of 2nd party. When 2nd party asked 1st party about 

the matter at night 1st party said the unknown person is her relative.  On next 

day 1st party again called that person over phone and went away with that 

person after assaulting the mother of 2nd party. Later 2nd party came to know 

the name of that person was Anjan Lahkar. The mother of 2nd party lodged a 

case against 1st party and the case is pending trial before the court. 2nd party 

has a tea stall at footpath and his monthly income is 3000-3200 rupees. 2nd 

party has to look after his ailing mother. 

17. In his cross-examination, he has stated that he appeared before court after 

receiving notice and filed written objection on 17-7-17.  In his written objection 

2nd party have not mentioned that 1st party had a love affair with some other 

person. In the written objection 2nd party has also not mentioned that in the 

absence of 2nd party and his mother some person used to come to their house 

to meet the 1st party. In the written objection 2nd party not stated that after 4 

months from the birth of their child a person was found with 1st party in her 

room. 2nd party has not stated in his written objection that on 3rd June, 2017 

also a person was found with 1st party’s room in her room. 2nd party has also 

not stated in her written objection that on being asked the 1st party told 2nd 

party that the person is her relative and on next day the 1st party called that 

person over phone. Written objection was filed after 2nd party lodged the case 

against his wife i.e. 1st party. The mother of 2nd party has not mentioned the 

name of Anjan Lahkar in the FIR. The mother 2nd party has stated in the FIR 

that on 04-06-2017 when 2nd party went to open his stall, 1st party wanted to 

go to her parental house due to the fight which took place between them the 

previous night. 1st party's father has expired.  It is not a fact that 1st party's 

mother works as a maid.  1st party's brother looks after his mother.  1st party 



has no source of income. After she came to her parental house on 04-06-2017, 

2nd party has not given my maintenance to her.  It is not a fact that 2nd party 

harassed the 1st party for not bringing gold ornaments.  It is not a fact that 1st 

party did not harass 2nd party and his mother after marriage.  It is not fact that 

2nd party’s mother and 2nd party tortured 1st party for not giving dowry and 

used to taunt her in every possible manner.  It is not a fact that 2nd party has 

not given 1st party a single cloth to wear. It is not a fact that 2nd party 

misbehaved with the relatives of 1st party. It is not a fact that 2nd party tortured 

1st party because her uncle had not given gold chain to the child.  It is not a 

fact that 2nd party assaulted 1st party on the night of 03-06-2017.  It is not a 

fact that on 04-06-2017, 2nd party assaulted 1st party and went to his stall and 

later the mother 2nd party also assaulted 1st part when she wanted to go to her 

parental house.  It is not a fact that 2nd party assaulted 1st party on the road.  

It is not a fact that when people saw 1st party assaulting the 2nd party they took 

1st party to P.S. A case is pending trial against 2nd party before the court 

regarding that incident. 2nd party has stated in his written objection that his 

monthly income is not more than Rs. 4000-5000 while in his evidence he has 

stated it to be Rs. 3000-3200 per month. 2nd party is a healthy person. The 

mother of 2nd party is also a healthy person and she helps 2nd party in running 

his stall.  It is not a fact that 2nd party has cow, goat etc in his house.  It is not 

a fact that 2nd party’s mother has no income and is dependent on me.  It is not 

a fact that 2nd party is capable of maintaining the 1st party.  It is not a fact that 

1st party does not have any love affair with some other person. 2nd party has 

not lodged any complaint or case before the police or before the court. 

 

18. D.W.2, Sri Kulen Das, has stated in his evidence that he knows both the 1st 

party and the 2nd party. Both got married socially about 2 years ago. 

Sometimes 2nd party use to tell D.W.2 about his fights with the 1st party. D.W.2 

does not know much about their domestic relationship.  Later D.W.2 came to 

know that the 1st party left the house of 2nd party.  2nd party has a small tea 

shop which he sets on a small table on the roadside of Tihu chowk. Earlier the 

shop of 2nd party was on a four wheeler cart, but, after eviction 2nd party is 

using a table to carry on his business. 2nd party’s daily income is hardly 100-150 

rupees.  In his cross-examination, he has stated that he has not received any 

summon from the court. D.W.2 knows that this case is a maintenance case and 



D.W.2 came to depose before court as 2nd party asked him to do so. D.W.2 

has known 2nd partyfor 6 years. 2nd party’s mother also comes to his shop to 

help him sometimes. Both 2nd party and his mother are healthy persons and the 

tea stall is their only source of income. D.W.2 has seen the 1st party but he has 

not met her personally. 2nd party has a son and presently the son is with the 1st 

party. D.W.2 does not believe that 2nd party gets 800-1000 rupees daily from 

his shop. D.W.2 does not know whether 2nd party has given any maintenance 

to his wife & son. 

 

19. D.W.3, Smt. Mamoni Das, has stated in her evidence that she knows the 1st 

party & the 2nd party. About 2 years ago they solemnized their marriage 

socially. After three months from the day of their marriage arguments started 

to take place between both the parties. Thereafter 1st party went to her 

parental house voluntarily. After settling the matter, 2nd party took 1st party 

from her parental house to matrimonial house. Thereafter a child was born to 

them. After 9 months from the date of birth of their child, again some 

altercations started to take place between the 1st party and the 2nd party & his 

mother. In the month of June, 2017, there was an argument between the 1st 

party and her mother-in- law. On that day D.W.3 saw the 1st party rebuking her 

mother in law while D.W.3 was opening the gate of her own house. Thereafter 

D.W.3 saw that 2nd party reached the place of occurrence and took away the 

child from 1st party. Then the 1st party went away with a person on a bike. 

D.W.3 does not know who that person was. D.W.3 knows that 2nd party has a 

tea stall. 2nd party sells tea on a table. 

20. In her cross-examination, she has stated that she has not received any 

summon.  2nd party asked D.W.3 to give evidence on the day of her deposition. 

D.W.3 does not know the grounds of the dispute. One day D.W.3 saw 1st party 

assaulting 2nd party. It is not a fact that D.W.3 has stated falsely that 1st party 

assaulted 2nd party. D.W.3 has not asked 1st party the reasons of their 

arguments. D.W.3 has never seen the arguments between both the parties. 

There are 10 houses between the house of 2nd party and the house of D.W.3.  

D.W.3 never heard any hue and cry in the house of the 2nd party.  D.W.3 heard 

from other persons about their dispute. When D.W.3 was passing through the 

front of the 2nd party’s house and asked the 2nd party why 1st party has gone to 

her parental house, 2nd party and his mother told D.W.3 about the incident. 



However they only told DW 3 about the altercations but not the reasons 

thereof. The incident took place on the month of June, 2017 at about 9.30 am. 

2nd party took the child from the 1st party. At first D.W.3 saw the child of both 

the parties with the 1st party. After 5 minutes 2nd party came to the spot.  

D.W.3 knows that 1st party had lodged a case against the 2nd party. D.W.3 

gave evidence in a case lodged by 2nd party & his mother against 1st party. 

But D.W.3 was not called as witness in the case lodged by 1st party. 2nd 

party’s family has two members, 2nd party and his mother. D.W.3 has never 

gone to the house of 1st party.  D.W.1 does not know if 1st party has any 

source of income. According to D.W.3, 2nd party’s income maybe 80-100 

rupees per day. 2nd party has a cow and his mother takes care of it. 

Sometimes the mother of the 2nd party also goes to help the 2nd party to his 

shop. Sometimes D.W.3 even buys milk from them. They often use the cow’s 

milk in 2nd party’s shop also. D.W.3 does not know whether after the incident 

2nd party gave any maintenance to 1st party or not or whether he went to bring 

her back or not. 1st party often use to visit DW 3’s house but DW 3 never 

invited her. 1st party never argued with D.W.3. D.W.3 has not heard whether 

2nd party assaulted the 1st party on the previous night of the incident or not. 

DW 3 does not know when the incident took place. 

 

21. D.W.4, Sri Krishna Das, has stated in his evidence that he knows the 1st party & 

the 2nd party. About 2 years ago they got married.  After 5-6 months from the 

date of their marriage, 1st party went away to her parental house from her 

matrimonial house. At that time DW 4 was the president of the village. After 

the dispute between both the parties was settled the 1st party again started to 

live with the 2nd party. After a few days DW 4 once again settled dispute 

between both the parties and asked the 1st party to inform them if 2nd party 

tortured 1st party again.  2nd party later informed DW 4 that the 1st party again 

left his house. 2nd party sells tea in shop which is set on a table. In 2nd party’s 

family there are only 2 members the 2nd party and his mother. 

22. In his cross-examination, he has stated that he has not received any summons. 

2nd party asked D.W.4 to give evidence. Last year D.W.4 was the president of 

the village. 2nd party requested D.W.4 to settle the dispute between him and 

the 1st party. The topic of that meeting was that the mother of 2nd party used 

to rebuke the 1st party. The topic was same for the second meeting also. D.W.4 



made both the parties understand and settled the dispute between them. 1st 

party has not stated before D.W.4 that 2nd party and his mother assaulted her, 

she only stated that they rebuked her.  2nd party also promised to take care of 

1st party.  It is not a fact that 1st party informed DW 4 about the torture she 

was inflicted to by the 2nd party and his mother. D.W.4 does not know what 

happened between both the parties after the meeting for which 1st party left 2nd 

party’s house. It is not fact that 2nd party’s daily income is Rs.1000/-. 2nd party’s 

daily income is hardly Rs 200/-. 1st party has no source of income of her own. 

2nd party’s family was run by the income of 2nd party when 1st party used to 

live with him. The mother of 2nd party may also avail an old age pension.  It is 

not a fact that 2nd party earns a good amount of money and that D.W.4 

deposed falsely. 

23. The evidence of the 1st party reveals that the parties were married as per social 

rites on 13.12.15 and they have a son out of the wedlock. But the peaceful 

married life was short lived as the 1st party deposed that after her marriage, the 

2nd party and his mother used to assault the 1st party in demand for dowry.  

She further deposed that the 2nd party and his mother also used to rebuke the 

1st party on false allegation that the 1st party has illicit relationships with some 

other persons. 1st party in her evidence also stated that the 2nd party did not 

allow her to talk to her family members and also did not allow her relatives to 

meet her. PW 2 and PW 3 also deposed in the same lines as 1st party. PW 4 

also stated that he saw the 2nd party assaulting the 1st party. The mother of the 

1st party took the 1st party to her parental house after 3 months of their 

marriage as the 1st party was subjected to torture by the 2nd party and his 

mother. After the dispute between the 1st party and the 2nd party was settled, 

1st party again went to her matrimonial house. But again after 5 months the 2nd 

party assaulted the 1st party. Evidence of the 1st party shows that after the birth 

of her son the 2nd party and his mother assaulted her demanding her to bring a 

gold chain from her uncle. Lastly again on 3-6-17 and 4-6-17, the 2nd party and 

his mother assaulted the 1st party and since then she has been staying at her 

parental house. Evidence of the 1st party also shows that since then the 2nd 

party has not visited her, nor paid any maintenance allowance to her. 

Furthermore, the 1st party with no source of income of her own to sustain her 

livelihood has to face all the hardships alone as the 2nd party has not provided 

any financial assistance to her. Evidence of the 1st party as to the fact of 



marriage and subsequent torture remained unshaken during her cross-

examination. 

24. The Ld. Counsel for the 2nd party stated that the 1st party is living in her 

mother’s residence at her own will because the 2nd party has refused to live 

separately from his mother. 

25. Now, let us see what the defence witnesses had to say. 

26. The 2nd party has taken plea that the 1st party has voluntarily left for her 

mother's residence. The 2nd party has stated in his evidence that the 1st party 

has love affair with some other persons and in the absence of 2nd party and his 

mother some unknown persons used to come to the house of 2nd party to meet 

1st party. Evidence of 2nd party also reveals that the president of village 

(Gaonburha) had settled dispute between both the parties twice. This fact that 

the Goanburha had settled dispute between the 1st party and the 2nd party 

twice shows that not all was well between the couple. Also his evidence 

suggests that he neither paid any maintenance to the 1st party and his son nor 

visited them. The burden to prove that 2nd party has given maintainance to 

both the 1st party and her child lies on the 2nd party but the 2nd party has failed 

to adduce any evidence which could prove that he has been discharging his 

responsibility towards his wife/1st party and his child. His version that the 1st 

party is wilfully living in her parents' house is not acceptable because of the fact 

that no married woman would jeopardize her marital life and the future of her 

son without any reasonable cause. However, defence witnesses had nothing 

new to say from what had been deposed by the 2nd party as to why the 1st 

party was living separately from the 2nd party except for the allegation that the 

1st party has illicit relationships with other persons.  

27. Upon carefully scanning the evidence, it is seen that the 2nd party has failed to 

rebut the testimony of the prosecution witnesses in a credible manner to 

warrant any contrary inference against the claim of the 1st party. The evidence 

of the 1st party remained unshaken during her cross-examination. 

28. Further, the 1st party maintained during her testimony that the 2nd party has a 

tea stall at Tihu Chowk. This fact has also not been denied by the 2nd party. 

The 1st party could not show any documentary evidence to prove that the 

income of 2nd party is Rs.20,000/- per month. In my considered opinion the 

expression “means” u/s 125 CrPC does not imply that he should have visible 

means. There is nothing on record to infer that the 2nd party is not of healthy 



disposition or has any illness. If a man has a good physical constitution, it is 

implied that he has sufficient means to maintain his wife and son. 

29. Hence, I have the opinion that the plea taken by the 2nd party that he runs a 

tea stall and earns very less and on that pretext, he is not liable to provide 

maintenance to his wife and son is not acceptable. However, it is seen from the 

materials on record that the 2nd party has a mother to maintain. Nothing could 

be elicited from the 1st party during her cross-examination that she had no 

justifiable reason to leave the house of the 2nd party. 

30. Evidence on record also reveals that the 1st party cohabited with the 2nd party 

before living his house. Also from the evidence on record, it is seen that the 2nd 

party has shrugged off his legal and moral obligation to maintain his wife and 

son. 

31. The provision of Sec.125 Cr.P.C. is a measure for social justice and specially 

enacted to protect women and children and falls within the constitutional sweep 

of Article 15(3) and reinforced by Article 39 of the Constitution of India. 

32. As for the source of income the 1st party has stated that the 2nd party earns 

Rs.20,000/- per month without adducing any evidence to prove the same. In 

this regard, court has to strike a balance between the claim of the 1st party and 

the financial capability of the 2nd party.  

33. In view of the above discussion, it is clear that the 2nd party has failed to 

discharge his obligation to maintain his legally wedded wife and his son. Hence, 

the 1st party is entitled to claim maintenance allowance from the 2nd party. 
 

 O R D E R 

34. In the result, the 2nd party is hereby directed to pay a monthly maintenance 

allowance of Rs. 800 /- per month (Rupees eight hundred only) to the 1st party 

and Rs. 700/- (Rupees seven hundred only) to the minor son of the 1st party till 

he attains majority with effect from the date of this order. 

35. Judgment is written in separate sheets and pronounced in open court. 

36. Given under my hand and seal of this court on this the 26th day of April, 2018.  

 
 

 

Anurup Bordoloi 

Munsiff cum JMFC 

Tihu 


